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Disruption ahead - beware
It is almost certain that from April 2020 what 
are known as the ‘off-payroll rules’ will apply 
to any firm which uses a worker who is 
themselves working for their own personal 
services company (PSC). 

This practise became common in the late 
1990s when HMRC started to examine more 
closely whether workers were genuinely 
self-employed. Many employers were advised 
that if their workers set up a limited company 
and they engaged that limited company the 
problem of potential false self-employment 
was solved. The game to get workers 
off-payroll and out of PAYE began. 
Construction saw the growth of agencies and 
intermediaries which could offer labour for 
what were historically ‘employed jobs’ without 
the expense of NIC.

The practise was widespread in construction, 
but it was also common amongst IT and 
management.

HMRC began the fight back three years ago 
when they introduced off-payroll legislation 
which only affected government departments 
and local authorities. This legislation will also 
apply to all medium and small companies 
from April 2020.

You could be affected in one of two ways
 

m You work for a large or medium sized
company which uses workers who are not on
the payroll but work for their own PSC
supplying services directly or via an
intermediary. These workers work under
terms that make them indistinguishable from
employed workers.

m You are a worker with your own personal
service company, and you think of yourself as
‘self-employed’ because your PSC contracts

with an engager who uses your services and 
PAYE is not applied to the payments you 
receive. 

The new legislation requires the actual user 
of labour to test whether the worker is 
working on terms and conditions that amount 
to employment. 

The firm that has done the test must then tell 
the intermediary/PSC the result of that test. 
If the result is employment the intermediary/
PSC which actually pays the individual must 
apply PAYE to the whole payment made. 
In chains of intermediaries and agencies the 
message must be passed down.

The sting in the tail of the legislation is that if 
the message is not passed down and PAYE is 
not applied, the responsibility for the debt to 
HMRC lies with the final user, the medium or 
large company. This is what gives the 
legislation it’s frightening bite. There are large 
and medium firms in construction who have 
many workers working in ‘white collar’ jobs 
who are paid through their own limited 
company, (very commonly John Moss works 
for John Moss Ltd). They also pay agencies 
and intermediaries for workers where the 
agencies/intermediaries organise the workers 
into PSCs and then pay workers without NIC.

In both circumstances the large and medium 
company must look at everyone working day 
to day for them and consider whether that 
person works in a way that indicates PAYE 
should be applied in the chain. HMRC have 
an online test called Check Employment 
Status for Tax (CEST) and whilst it is not 
perfect it shows where they draw the line in 
the sand.

Continued overleaf
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If your business wishes to get specialist advice 
it can, the CEST test is not mandatory, but 
expect to pay legal fees if you chose to 
operate a different result from that shown by 
the CEST test.

If you decide to put your head in the sand and 
do nothing, or test only some of the off-payroll 
workforce you run the risk that HMRC can 
apply to your firm for any unpaid PAYE. Many 
finance directors get very nervous of building 
up a possible liability which is not priced into 
tender prices and is not reflected on a balance 
sheet and which will very quickly grow to be 
unpayable.

There is no certainty yet about the size of the 
problem for construction and how companies 
will handle it. Agents report that when the 
legislation was applied to government 
departments and local authorities their 
response was to move a lot of the affected 
workers back into PAYE almost wholesale. 
Professionals in their HR and finance 
departments were unwilling to risk building 
liability and simply opted for the ‘easy’ course. 
They were unwilling to do the CEST tests and 
then confirm with the PSC that the PSC were 
actually operating PAYE year on year. It would 
be an ongoing job and carries risk.

In this first phase of the legislation it was 
reported that many workers who owned their 
own PSC were forced back into employment 
and paid more tax. They paid NIC and could 
not claim business expenses. Many wanted 
higher rates of pay to recompense them. They 
also had the problem of what to do with an 
unwanted limited company which is a legal 
entity and does not just stop or dissolve when 
it is unused.

Many government departments and local 
authorities found that their off-payroll 
workforce had been much cheaper before they 
became responsible for employers NIC, 
pensions and employee benefits. They 
responded by rationalising and downsizing the 
workforce they used.

Whether there will be a large move of 
workers into employment is as yet unknown 
but if a worker suddenly gets his take home 
pay through PAYE, he may well agitate for 
higher pay to maintain his take home pay. If an 
employer must pay employers NIC and 
pensions it may well wish to reduce rates to 
maintain stable costs. 

It is an insoluble problem that everyone will 
have to solve.

Step 1
Establish the number of workers you use who 
are not on your PAYE payroll.

Step 2 
Get advice from your accountant about how 
you will handle the likely results of CEST tests. 
Plan the communications that will be 
necessary either with workers you will move 
into PAYE, or with the agencies and PSCs.  
Are you prepared to get assurances from the 
trading parties, year on year, that PAYE is 
being applied? 
Can you trust the parties when the ultimate 
financial risk is yours?

Step 3
Do the CEST tests and begin. Do not do 
nothing. Ignorance is not bliss. n

PAYE settlement agreements 
Some employers who have PAYE settlement 
agreements were not sent a payslip notifying 
them of the amounts they owe under their 
PSA arrangements for the 2018-2019 tax 
year (payment date in October 2019) Some 
have forgotten that they need to pay. Check 
and pay now!!! n

Disruption ahead - beware contd 

If you have a query on any item 
in newsline contact 

Tel: 020 8874 4335 or 
liz@thetaxbridge.com 



Trivial Benefits in Kind exemption - 
getting it right
Remember, the rules are:
 m Cost of the benefit must not be over £50; 
 m The benefit must not be in the form of 
cash or a voucher redeemable for cash; 
m The benefit must not be provided as part 
of salary sacrifice arrangements or any other 
contractual obligation; 

Tip 1 – Other contractual obligation 
Contractual obligations can take a variety of 
forms, so the phrase should be read widely to 
include anything the courts would deem as a 
contractual agreement, for example: a side 
letter to the main contract document, a staff 
handbook, a letter of appointment, a 
redundancy agreement, an employer union 
agreement; that is to say, any legitimate 
expectation.

 A ‘legitimate expectation’ might apply even 
where there is not a strict contractual 
obligation. For example, your employees may 
be provided with a cream cake every Friday. 
Although there is no contractual obligation, 
there would be a legitimate expectation – your 
employees expect to be provided with a cream 
cake every Friday. There is further guidance 
regarding contractual obligations in EIM12976. 
Although this relates specifically to 
“termination payments”, HMRC accept that 
this also applies to the trivial benefits 
exemption. 

Tip 2 – Digital platforms for taxis and cars 
This is where HMRC frequently catch 
construction firms.
If you pay for an ‘app’ which enables your 
employees to access services which the 

employee then pays for, the benefit provided 
by you is not the actual product or service 
supplied by the digital platform (hailing a taxi). 
The benefit is the access to the ‘app’ itself. For 
the exemption to apply the total cost of 
providing the ‘app’ must be no more than £50. 

If, however, you pay for the journeys taken by 
your employees, the total cost should be 
considered for the purposes of ‘the benefit’. 
For example if you pay for a taxi hailing ‘app’ 
and you provide an employee with access to 
the service and pay for all trips, once 
deductible business trips are removed, the 
cost of the remaining trips should be added 
together, including any cost associated with 
the provision of the ‘app’ and the total treated 
as ‘the benefit’. Remember, it is the cost of 
‘the benefit’ over the year that should be used 
to decide whether the exemption applies. This 
is the point made in Examples D, E and F of 
the HMRC guidance referred to at EIM21865.

Tip 3 – Particular service
Another easy catch for HMRC when they find 
it. 
If a benefit has been provided to an employee 
as a reward for services, or because it is in 
recognition of something they have had to do 
as part of their employment duties, then the 
benefit will not qualify as a trivial benefit. An 
example, an employer may require some of its 
employees to work on late and provides them 
with a fish and chip supper. The meal has 
been provided because of the work they are 
undertaking. The benefit does not satisfy the 
trivial benefits condition, so the exemption will 
not apply. Further guidance and examples be 
found in EIM21868. n
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Tip 1: Collect the VAT numbers and UTRs of 
your regular customers from now on. 

Tip 2: Tell your VAT registered subcontractors 
that you will not pay them VAT after 1 October 
2020.

Tip 3: Find out if your accounting software can 
cope with reverse charge VAT. If it can learn 
how it would work; if not upgrade. Talk to your 
software supplier. n

Getting ready for reverse charge VAT
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HMRC has recently updated its Check 
Employment Status for Tax (CEST) tool 
although it seems unwilling to provide a 
concise list of the changes. 

The CEST has been heavily criticised by 
IR35 contractors and it may not always 
provide the same result as a tribunal. It 
should help in determining the following 
potential outcomes:

m Off-payroll working rules (IR35) do not 
apply.
m Off-payroll working rules (IR35) apply.
m Unable to make a determination (for 
whether the off-payroll working rules apply).
m Self-employed for tax purposes for this 
work.
m Employed for tax purposes for this work.
m Unable to make a determination (for 
employed or self-employed for tax purposes).

Where CEST is not able to make a 
determination seek more help. 

Read HMRC’s own internal manual at 
http://bit.ly/HMRCinternalmanual n

CEST gets new zest Advisory fuel rates from 1 
December 2019
HMRC have published new advisory fuel 
rates for company car drivers which will apply 
from 1 December 2019. 

The rates for petrol cars remain unchanged 
from the rates in effect from 1 September 
2019. The old rates may be used until 31 
December 2019.

The new rates are:

Engine 
size

Petrol Diesel LPG Electric*

1,400cc 
or less

12p 8p 4p

1,600cc 
or less

9p 4p

1,401cc - 
2,000cc

14p 9p 4p

1,601cc - 
2,000cc

11p 4p

Over 
2,000cc

21p 14p 14p 4p

* Fully electric cars only    

Rates for fully electric cars have not been 
altered since their introduction in September 
2018. n


